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BEFORE THE OIL AND GAS BOARD OF REVIEW 
DEPARTMENT OF NATURAL RESOURCES 
STATE OF OHIO 
CHARLES AND LORETTA MERTENS, 
Appellants, 
v. 
DONALD L. MASON, Esq., 
Chief, Division of oil & Gas, 
Ohio Department of 
Natural Resources 
Appellee. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
ORDER 
APPEAL NO. 494 
REVIEW OF 
CHIEF'S ORDER NO. 91-336 
The oil and Gas Board of Review has read and considered 
Ap.pellee's Motion to Dismiss. It has also reviewed its prior 
orders and decisions. The Board finds the Appellee's arguments 
well taken and hereby DISMISSES Appeal No. 494. 
WILLIAM G. WILLIAMS 
BEFORE 'J."IIE OIL AJID GAS BOARD OF REVIEW 
DEPAR'l'IIEIIT OF MA'l'URAL RESOURCES 
STATE OF OHIO 
CHARLES AlII) LORETTA IUSR1-US, 
Appellants , 
v. 
DOlIALD L. IIASOII, Cbie£, 
ohio Depa.rblent of 
Batural Resources 
Division of Oil and Gas, 
Appellee. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
APPEAL 110. 494 
REVIEW OF 
CJD:EF'S ORDER 110. 91-336 
AppBI.I·BI'S IIllIOB 'l'O DISUSS 
Now comes appellee, Donald L. Mason, Chief, Division of oil 
and Gas ("Division"), by and through Attorney General Lee Fisher, 
and hereby respectfully requests the oil and Gas Board of Review 
for an order dismissing the instant appeal. The bases for this 
Motion are that appellants Charles and Loretta Mertens have failed 
to satisfy the jurisdictional requirements of R.C. 1509.36 and the 
rules adopted pursuant thereto in that appellants have failed to 
file their appeal within the time set forth in R.C. 1509.36 and 
Ohio Admin. Code 1509-1-04. In addition, appellants have further 
failed to satisfy the jurisdiction requirements of R.C. 1509.36 
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and the rules adopted pursuant thereto in that appellants failed 
to serve the Chief of the Division of Oil and Gas. 
Respectfully submitted, 
LEE FISHER 
ATTORNEY GENERAL OF OHIO 
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JIBIIORAIDUII DI SUPPORT 
I • I1ft'RODUCTIOB 
On Decembr 31, 1991, appellants wrote a letter to Division 
Geologist Tom Tomastik with respect to Chief's Order No. 91-336, 
~ 
and sent a copy to the oil and Gas Board of Review, that was re-
ceived by the Board of January 2, 1992. The letter does not 
specifically request an appeal. (A copy of the letter is attached 
hereto as Exhibit A). Over seyen months earlier, on May 31, 1991, 
the Chief issued Chief's Order No. 91-336, indicating that appel-
lants may appeal from Chief's Order No. 91-336; however, in 
accordance with R.C. 1509.36, such appeal mY§t be filed with the 
Board "within thirty (30) days after the receipt of this order." 
In addition, Chief's Order No. 91-336 notified appellants that a 
copy of the notice of appeal Il\Wi2.t. be filed with the Chief "within 
three (3) days after the appeal is filed with the oil and Gas 
Board of Review," in accordance with R.C. 1509.36. (A copy of 
\ 
Chief's Order No. 91-336 is attached hereto as Exhibit B). 
Chief's Order No. 91-336 was sent by certified mail No. P 158 090 
387, return receipt requested. Chief's Order No. 91-336 was re-
ceived by appellants on June 1, 1991. (See copy of green card 
attached to Exhibit B). However, appellants' attempt to perfect 
an appeal oyer seyen months after the issuance of Chief's Order 
No. 91-336 is a jurisdictional defect that renders this Board 
without subject matter jurisdiction to hear the instant appeal 
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pursuant to R.C. 1509.36 and Ohio Admin. Code 1509-1-04. There-
fore, appellee's Motion to Dismiss must be granted. 
II. STATBIfIIII' OF LM AlID ARGOIIElI'l 
A. The failure of ggpellants to file a CQRY of their 
notice of a,p;peal within the tiM set forth by statute 
is a jurisdictional defect fatal to the imrtftnt apJ)88l. 
The Oil and Gas Board of Review ("Board") is a creature of 
statute and, therefore, has only those powers expressly granted to 
it and those necessarily implied therefrom. The Board is express-
ly established in R.C. 1509.35, which states, in part, that 
n[t]here is hereby created an oil and gas board of review***" 
Requirements for perfecting an appeal to the Oil and Gas Board of 
Review are set forth in R.C. 1509.36 and Ohio Admin. Code 1509-1-
04. R.C. 1509.36 provides, in pertinent part, that: 
Any person claiming 
affected by an order 
of oil and gas may 
board of review*** 
to be aggrieved or adversely 
by the chief of the division 
appeal to the oil and gas 
* * * 
Such appeal shall be in writing and shall set 
forth the order complained of and the grounds up-
on which the appeal is based. SUch appeal shall 
be filed with the board wi1:hin thirty days cUter 
the date upon wbich appellant received notice by 
registered _il of the _Itt ng of the order ca.-
plained of. lIotice of the filinCJ of such appeal 
sball be filed with the chief within three days 
after the appeal is filed with the board. 
[Emphasis provided]. In addition, Ohio Admin. Code 1509-1-04 pro-
vides, in pertinent part, that: 
All appeals from orders of the Chief of the 
Division of Oil and Gas to the Oil and Gas Board 
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of Review shall be made by filing written notice 
to such effect with the oil and Gas Board of 
Review within thirty days after the date upon 
which the appellant received actual or construc-
tive notice by registered or certified mail of 
the making of the order complained of*** 
A crucial prerequisite of the procedure for appeal is that 
the appellant file a copy of the notice of appeal with the Board 
within thirty (30) days after service of the notice. This 
requirement is jurisdictional in nature and must be strictly com-
plied with in order to invoke the subject matter jurisdiction of 
this Board. Appellants' failure in the above appeal to timely 
file their notice of appeal deprives the Board of jurisdiction to 
hear the appeal. 
It is firmly established in Ohio law that failure to perfect 
an appeal in the mode imposed by statute deprives the reviewing 
body of jurisdiction to hear the appeal. This has been the pro-
nouncement of the Ohio Supreme Court as far back as 1946 as 
was set forth in Irriqm Restaurant and Lunch CO. v. Glander 
(1946), 147 Ohio st. 147, 70 N.E.2d 93. 
In AM'"ican Restaurant and. Lunch CO., 6JlPl'A, the taxpayer 
filed a letter with the Board of Tax Appeals wherein he requested 
an appeal of a recent tax determination. However, the taxpayer 
failed to attach to the letter a copy of the final determination 
sent by the tax commissioner. The pertinent tax statute in effect 
at the time (the predecessor to Ohio Revised Code section 5717.02) 
required "that such notice of appeal shall set forth or shall have 
attached thereto, and incorporated therein by reference, a true 
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copy of notice sent by the commissioner to the taxpayer of the 
final determination complained . ," Aaer'ican Restaurant 
Lunch Co. I SQl)ra, at 148, 94. 
Consequently, the Supreme Court found: 
These requirements are specific and in 
terms that are mandatory. The very statute which 
authorizes the appeal prescribes the conditions 
and procedure under and by which such appeal may 
be perfected. Where a statute confers the right 
of appeal, adherence to the conditions thereby 
imposed is essential to the enjoyment of the 
right conferred. "The party who seeks to exer-
cise this right must comply with whatever terms 
the statutes of the state impose upon him as con-
ditions to its enjoyment." Qollins. lX'r v. 
Millen, 57 Ohio st. 289, 291, 48 N.E. 1097, 1098. 
It is to be observed that the communication 
filed by the appellant with the Board of Tax 
Appeals in the instant case wholly fails either 
to set forth or have attached thereto, and incor-
porated therein by reference, a copy of the no-
tice sent by the commissioner to the taxpayer of 
the final determination complained of. 
This court has heretofore held in the cases 
of 1fineMp _are Drug Co. v. IYatt, 'faX coa'r, 
145 Ohio st. 52, 60 N. Tax Com'r, 145 Ohio st. 
215, 61 N.E.2d 210, that substantial compliance 
with these mandatory requirements constitutes a 
condition precedent to the right to be heard, up-
on appeal, by the Board of Tax Appeals and that a 
failure to comply therewith warrants the dismiss-
al thereof by the Board of Tax Appeals. at 148 
and 149, 93 and 94. 
and 
~ Sll.§.Q Akmp &taMan! Diy. v. IriM)ey (1984), 11 Ohio St.3d 10. 
The Supreme Court spoke again in ~ v. BureaU of Qnesploy-
wept ~§fttiOD (1949), 151 Ohio st. 123, and held that: 
An appeal, the right to 
by statute, can be perfected 
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which is conferred 
only in the mode 
prescribed by statute. The exercise of the right 
conferred is conditioned upon compliance with the 
accompanying mandatory requirements. Headnote 1, 
151 Ohio state 123. 
The Court stated further: 
[C]ompliance with the requirements as to the 
filing of the notice of appeal -- the time of 
filing, the place of filing and the content of 
the notice as specified in the statute are 
all conditions precedent to jurisdiction. 
This same rationale and holding has been recently reaffirmed 
in Cli.Rgard InstruJtent ',ftbqratoa. Inc" v. Lj ndley (1977), 50 
Ohio St.2d 121, 363 N.E.2d 593, and in Botner i Sons. Inc., v. 
Lindley (1979), 58 Ohio St.2d 130, 388 N.E.2d 1240. Thus, failure 
to strictly comply with mandatory statutory requirements for time, 
place, and content of filing deprives a reviewing body of 
jurisdiction to hear an appeal. CDJft:nan %me v. Lindley 
(1983), 6 Ohio St.3d 82. 
In Lee Jewel~ v. Bo¥ars (1955), 161 Ohio st. 567, the Ohio 
\ Supreme Court upheld the Board of Tax Appeals dismissal of an 
appeal for failure to attach a copy of the action complained of to 
the notice of appeal filed with the Tax Commissioner. The Court 
recently reaffirmed the rationale and holding of Lee Jewela in 
Akron $P"'da"' Diy. v. Lindley (1984), 11 Ohio St.3d 10. Such 
holdings are justified because an appellee cannot be expected to 
defend its actions when it does not have notice or knowledge of 
the action complained of, or know of the basis for the complaint. 
Jurisdictional requirements are mandatory. The Board has the 
power to hear only those cases properly before it. cratt8WftD %YPe 
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v. Lindley (1983), 6 Ohio St.3d 81. Appellants in the case at bar 
failed to satisfy a condition precedent to the perfection of 
their appeal by 'timely filing the notice of appeal with the Board. 
Consequently, as a matter of law, the Board lacks jurisdiction to 
hear and decide the immediate appeal. 
In the instant appeal, appellants' "letter," was filed with 
the Board oyer seven months after Chief's Order No. 91-336 was 
served upon them. Therefore, under the case law firmly establish-
ed by Ohio courts, this appeal must be dismissed for lack of sub-
ject matter jurisdiction. 
B. 1.'be failure of Ap,pellants to serve a COR!' of 
the notice of UlPHI on the OJ af of the 
D" •• • • isdict· I d feet f .&.-1 to l.D.Slon IS a Jar 10na _ aLa 
the instant umeal, 
R.C. 1509.36 provides, in pertinent part; that: 
Any person claiming to be aggrieved or ad-
versely affected by an order by the chief of 
the division of oil and gas may appeal to the 
oil and gas board of review for an order vacat-
ing or modifying such order. 
* * * 
Notice of the filing of such agpeal shall be 
filed with the chief within three days after the 
agpeal is filed with the board. 
(Emphasis provided). 
In addition, Ohio Admin. Code 1501-1-03 places the burden of 
delivery of any notice of appeal on the appellant, and provides, 
in pertinent part, that: 
If a person filing such appeal, notice of appeal 
or other document uses the united states mail as 
a means of filing such appeal, notice of appeal 
or other document, he assumes the risk that the 
-8-
appeal, notice of appeal or other document may 
be lost or that delivery thereof to the oil and 
Gas Board of Review may be delayed beyond the 
final filing date. 
The Supreme Court of Ohio has held, in an unbroken line of 
cases, that where a statute confers a right of appeal, adherence 
to the conditions and procedures imposed by that statute is essen-
tial to the enjoyment of the right conferred. !wericao Restaurant 
and Lunch co. v. Glander, sypra. Failure to meet' these conditions 
deprives the reviewing body of the requisite subject matter juris-
diction to hear the appeal. lli.dAMrican _(Chine Tools. Inc. v. 
J.jndley (1981), 68 Ohio St.2d 91, 428 N.E.2d 433; Fineburg v. 
K9§!dar (1975), 44 Ohio St.2d 1, 335 N.E.2d 705; Zephyr Roga v. 
Bowers (1955), 164 Ohio st. 567, 130 N.E. 302; Leigbart Lincoln 
Kerpnry. Inc- v. Bowers (1958), 107 Ohio App. 259. The conditions 
precedent to jurisdication which must be complied with include the 
statutory requirements for the time of filing, place of filing and 
for~ and content of the notice. ~ v. BureaU of "DeBPl~t 
oa.pensatiao (1949), 151 Ohio St. 123, 84 N.E.2d 745. 
An appeal of Chief's Order No. 91-336 was filed with the 
Board on January 2, 1992. A copy of that appeal was n2t filed 
with the Chief of the Division of Oil and Gas within three days as 
required by statute. (See Affidavit of Sherry Lynn Young, at 
paragraph 4, attached hereto and incorporated by reference herein 
as Exhibit C). In fact, no letter or notice of appeal was ~ 
filed with the Chief as required by statute. (See Affidavit of 
Sherry Lynn Young, at paragraph 5, Exhibit C). 
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A failure to so file with the Chief of the Division, where 
such a procedure is required by the statute conferring the right 
of appeal, is fatal to this Board's ability to assume jurisdiction 
over this matter. 
C. Strong policy considerations underlie the strict 
legal Mndote for diswissal. 
The filing, notice and attachment requirements of R.C. 
1509.36 have very sound and salutary bases. Notice of appeal is 
indispensable to the Chief's ability to prepare to explain his 
lawful actions to the Board. Inadequate or insufficient filing 
and notice strips the Chief of the opportunity to engage in full 
discovery, to review the facts of the case in detail, or to engage 
in meaningful settlement discussions before the hearing. In 
short, failure to service impedes the efficient administration of 
justice and is therefore inexcusable. This is especially true 
where an appellant seeks to perfect an appeal oyer seven months 
after the jurisdictional time frame set forth in R.C. 1509.36. 
The doctrine of administrative finality would be seriously 
undermined if appellants were allowed to perfect appeals seven 
months after the appeal date had expired. 
In addition, the filing and notice requirements to the Chief 
saves judicial resources and administrative time. They aid cross 
reference to the relevant permit number and to the existence of 
any notices of violation. They eliminate the need for the Board 
or the Division to scour the agency's files to obtain a copy of 
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the order and appeal in question. Furthermore, they inform the 
Board and the Division as to whether an expedited hearing may be 
called for. Therefore, the filing and notification requirements, 
in addition to being requirements necessary for jurisdiction to 
lie with this Board, promote legitimate goals of expedient and 
efficient litigation, as well as pragmatism and fairness. 
Since appellants failed to file and notify the Chief of any 
appeal, they failed to satisfy conditions precedent to the 
lawfulness of their appeal, and this appeal must be dismissed. 
III. 
For the reasons that appellants failed to file their appeal 
within thirty (30) days of receipt of Chief's Order No. 91-336, 
and additionally failed to file any copy of their notice of appeal 
with the Chief, appellee Division of oil and Gas respectfully 
demands that the instant appeal be dismissed with prejudice for 
lack of subject matter jurisdiction. 
Respectfully submitted, 
LEE FISHER 
ATTORNEY GENERAL OF OHIO 
~sTE1i: (Re<iO#OO40589) 
Assistant Attorney General 
Environmental Enforcement section 
Division of Oil and Gas 
Bldg. A, 4435 Fountain Sq. Drive 
Columbus, Ohio 43224 
(614) 265-6939 
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CERnFlCATE OF SERVICE 
I hereby certify that a copy of the foregoing Appellee's 
Motion to Dismiss was sent regular u.s. mail, postage prepaid, to 
LAURA J. STEF E 
Assistant Attorney General 
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OhIO Department of Natural Resources 
FountaIn Square 
Columbus, OhIO 43224-1336 
AttentIon. Mr Tom Tomastlk 
December 31, 1991 
9390 BaltImore Somerset RD 
ThornvIlle, OhIO 43076 
(614) 246 - 5019 
RE: Order Number 91-336 CrIst Wells #2 and #3 
Dear Mr Tomastlk 
We are wrItIng to you In regards to the mechanIcal IntegrIty test 
for the above mentIoned wells on our property and that we ow n. 
There are several reasons that we have not complIed wIth the 
processes of gettIng the IntegrIty of the wells In order. 
Loretta was III thIS summer, the corn crop planted In the fIeld 
In WhICh the wells are located and Chuck's work schedule all 
contrIbuted to the problem. 
We are requestIng that you conSIder our case and that you allow 
us the extra tIme to get thIS work done. We are askIng that you 
allow us thIS sprIng to get the work done and pledge to you that 
we WIll have the work done before June 30, 1992. 
We are lookIng foward to receIVIng a posItIve response to our 
request. 
SIncerely 
Charles I and Loretta A Mertens 
/"In • ~ t LJW ... JYj) l£.-v~ 
cc: 011 and Gas Board of ReVIew 
BenIta Kahn, Vorys, Sater, Seymour and Pease 
52 Gay Street, POBox 1008 
Columbus, OhIO 43216-1008 
Donald L Mason Esq. 
ChIef of the DIVIsIon of 011 and Gas 
FountaIn Square 
Columbus, OhIO 43224 
EXHIBIT A 
DEPARTMENT OF NATURAL RESOURCES 
DIVISION OF OIL AND GAS 
4435 FOUNTAIN SgUARB 
COLUMBUS, OK 43224 
ORDER BY THE CHIEF 
ORDER NO. 91-336 
ISSUE DATE: May 31, 1991 
TO: MERTENS CHARLES & LORETTA 
9390 BALTIMORE SOMERSET 
THORNVILLE, OH 44620 
SUBJECT: Revocation of Annular Disposal Authorization 
The Chief of the Division of oil and Gas ("Division") having 
given due consideration to the matter contained herein makes the 
following Findings and issues the following Orders: 
FINDINGS 
(1) MERTENS CHARLES & LORETTA is the owner of the wells listed on 
exhibit A, attached hereto, and made a part of this order. 
(2) Permits to drill the wells listed on exhibit A were issued 
prior to May 1, 1986. 
(3) The wells listed on exhibit A were authorized to use annular 
disposal of saltwater. 
(4) Section 1501:9-3-11 (D) (2) O.A.C. requires that all wells 
authorized for annular disposal must demonstrate mechanical 
integrity once every five years. 
(5) As of May 30, 1991, MERTENS ~ES & LORETTA has not 
demonstrated mechanical integrity for the wells listed on 
appendix A. 
ORPIIS 
(6) Based on the foregoing findings, authorization to use annular 
disposal at the wells listed on exhibit A is hereby REVOKED. 
(7) MERTENS CHARLES & LORETTA shall do the following with respect 
to the wells listed on exhibit A: 
(A) immediately cease to use annular disposal; and 
(B) remove all disposal apparatus, including the lines from 
the saltwater holding tank to the wellhead, within 
EXHIBIT B 
thirty (30) days. 
(8) This order shall apply to and be binding upon MERTENS CHARLES 
& LORETTA, and their successors in interest. 
APPEAL PROCEDVRES 
Addressee is further notified that this action may be appealed 
to the Oil and Gas Board of Review pursuant to section 1509.36 of the 
Ohio Revised Code. The appeal must be in writing and must set forth 
the orders complained of and the grounds upon which the appeal is 
based. Such appeal must be filed with the oil and Gas Board of 
Review at the following address: oil and Gas Board of Review, Benita 
Kahn, Vorys, Sater, Seymour & Pease, 52 Gay st., P.O. Box 1008, 
Columbus, Ohio, 43216-1008 within thirty (30) days after the receipt 
of this order. 
In addition, a copy of the notice of the appeal must be filed 
with Donald L. Mason, Esq., Chief of the Division of oil and Gas at 
Building A, Fountain Square, Columbus, Ohio 43224, within three (3) 
days after the appeal is filed with the Oil and Gas Board of Review. 
CERTIFIED MAIL NO. P 158 090-387 
RETURN RECEIPT REQUESTED 
ORDER NO. 91-336 
MERTENS CHARLES & LORETTA 
EXHIBIT A 
COUNTY PERMIT NO. LEASE NAME 
PERRY 6763 PAUL E. CHRIST 
WELL NO. PERMIT DATE 
3 04/02/86 
• 
Compl.t. It.m. when SlNICII are dllired, .nd compl.t. It.ms 
and 4. 
Put your addr ... In the "RETURN TO" Spac::. on the rlMtl'se "d •. Failure to do this will prevent this card 
from being r.turn.d to you. Th. r.tum ree .. ~t fH will provld. you the name of the o.rson d.livered to and 
th dat. of d live. For add,tlOn.1 tHS the allOwing servlClS are av .... 61 •• consUlt postmaster tor lees 
a c x es or addit,on.1 seNlcelsl requ.sted. 
1."" how to whom d.liv.red, .nd .ddre •• "'s .ddr.... 2. (EzmJ 
to: 
MEr..TCI'J: CflARLES &: LOM.ETTA 
': ::: R T. NO. PIS a 0 9 a - ) 0 7,...., 
ORDER NO. 91-336 -1-,<;..1\.) 
4. 
STATE OF OHIO ) 
) SS: 
COUNTY OF FRANKLIN) 
AFFIDAVIT 
Sberry Lynn young, being first duly sworn, deposes and says 
as follows: 
1. That she is the Administrative Assistant for the 
Chief of the Ohio Department of Natural Resources, Division of Oil 
and Gas; and further 
2. That she is charged with the duty of receiving and 
distributing mail received by the Chief of the Division of Oil and 
Gas and the Legal Section regarding notices of appeal and related 
documents; and further 
3. That as part of her job duties, she is charged with 
the additional responsibility of date-stamping and logging the re-
ceipt of notices of appeal by the Chief of the Division of Oil and 
\ 
Gas, and forwarding any notice of appeal to the Legal section; and 
further 
4. That she did not receive a copy of any notice of 
appeal filed with the Oil and Gas Board of Review by Charles and 
Loretta Mertens, which constituted a' request for review of Chief's 
Order No. 91-336, on or prior to January 6, 1992; and further 
5. That she has not received to date a copy of any 
notice of appeal filed with the oil and Gas Board of Review by 
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EXlUBrr c 
Charles and Loretta Mertens, which constituted an application for 
review of Chief's Order No. 91-336; and further 
6. Affiant sayetb not. 
Sworn to before me and subscribed in my presence this 
day of March, 1992. 
-2-
EXlUB:IT C 
